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 1.  TIME:  9:00   CASE#: MSC08-02855 
CASE NAME: WASHINGTON VS. HOFFMAN 
HEARING ON MOTION TO VACATE VOID JUDGMENT PURSUANT TO CCP 473 
FILED BY CONSTANCE HOFFMAN, JERRY SHULBA (AKA GERALD SHULBA) 
* TENTATIVE RULING: * 
 

Defendants Jerry Shulba and Constance Hoffman’s motion to vacate default and default 

judgment is granted. Defendants shall file and serve their answer by August 25, 2021. A case 

management conference is set for September 28, 2021.  

In November 2008, Plaintiff filed this case related to the purchase of real property in 

Antioch and an alleged failure to disclose the risk of flooding at the property.  On July 6, 2009, 

Plaintiff obtained an order allowing for service by publication on Defendants Shulba and 

Hoffman. The Defendants were served by publication through the San Mateo Daily Journal with 

notice posted three times in that newspaper in July and August 2009. A default was entered 

against the Defendants on October 8, 2009. Other defendants named in this lawsuit appeared 

and eventually settled with Plaintiff. A default judgment for $424,663.32 plus $320 in attorney 

fees and interest was entered against Defendants Shulba and Hoffman on October 18, 2010. 

In 2011, Plaintiff assigned his interest in the judgment to Judgment and Debt Recovery 

Services. The judgment against the Defendants was renewed on August 31, 2020 and a copy 

was mailed to the Defendants on September 18, 2020. Defendants filed this motion on 

March 18, 2021 with a proposed answer attached.  

Defendants’ motion to set aside the default and default judgment is based upon the 

Court’s equitable powers. (The time for bringing the motion under Code of Civil Procedure 

section 473(b) has long expired.)  

“Apart from any statute, courts have the inherent authority to vacate a default and 

default judgment on equitable grounds such as extrinsic fraud or extrinsic mistake. [Citations.] 

‘Extrinsic fraud usually arises when a party is denied a fair adversary hearing because he has 

been “deliberately kept in ignorance of the action or proceeding, or in some other way 

fraudulently prevented from presenting his claim or defense.” ’[Citations.] In contrast, the term 

‘extrinsic mistake’ is ‘broadly applied when circumstances extrinsic to the litigation have unfairly 

cost a party a hearing on the merits. [Citations.] “Extrinsic mistake is found when [among 

other things] … a mistake led a court to do what it never intended … .” ’ [Citation.]” (Bae v. T.D. 

Service Co. of Arizona (2016) 245 Cal.App.4th 89, 97-98.) 

In order to obtain equitable relief, the Defendants must show diligence in seeking relief 

once they learned of the lawsuit and their defaults. (See, e.g . Lee v. An (2008) 168 Cal.App.4th 

558, 566 [finding a two year delay was not diligent].) 

Defendants do not state exactly when they first learned of this lawsuit, but say that they 

learned of it when they received the notice of renewed judgment. That notice was mailed to 

Defendants at 645 Harbor Boulevard in Belmont on September 18, 2020. This motion was not 
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filed until March 18, 2021. Defendant Constance Hoffman’s declaration was signed on 

December 30, 2020, but the other documents supporting the motion were signed in March 2021. 

It is not clear why there was a nearly six month delay in filing this motion.  

There is also a question about whether Defendants became aware of this lawsuit when 

Judgment and Debt Recovery Services became involved in this case. Judgment and Debt 

Recovery Services mailed documents related to this case to both Defendants at 645 Harbor 

Boulevard on November 8, 2011, June 22, 2015, July 2, 2016, May 28, 2020, August 27, 2020; 

and September 18, 2020. (The proof of service attached to the November 2, 2016 filing was not 

included as it unrealistically claimed mailing in 2014.)  

There is a rebuttable presumption that “[a] letter correctly addressed and properly mailed 

is presumed to have been received in the ordinary course of mail.” (Evid. Code § 641.) 

“[U]nder Evidence Code section 641, the trier of fact must presume a letter correctly addressed 

and properly mailed was received in the absence of contrary evidence. But ‘ “if the adverse 

party denies receipt, the presumption is gone from the case.” ’ [Citation.] ” (Estate of 

Trikha (2013) 219 Cal.App.4th 791, 803.)  

Here, Defendants claim that they did not learn of this lawsuit until September 2020. 

(Schulba decl. ¶2, Hoffman decl.) Schulba operated his business at 645 Harbor Boulevard from 

1978 to 2019 and later states that “[n]o correspondence was ever received” by him or Hoffman 

at the work address related to the lawsuit. (Schulba decl. ¶3.) Although a little unclear, reading 

Schulba’s declaration in its entirety, the declaration shows that Schulba did not receive any 

mailings related to this case until the September 2020 mailing.  

The Court finds that Defendants did not receive any mailings related to this lawsuit until 

September 2020. The bigger question is whether Defendants then proceeded diligently in 

bringing this motion. Although a close call, the Court finds that Defendants acted diligently in 

bringing this motion.  

The opposition also argues that laches applies here. Laches generally applies where a 

party had actual notice and that party’s delay caused prejudice to the other side. (See, Hiltbrand 

v. Hiltbrand (1933) 218 Cal. 321, 323; Thompson v. Sutton (1942) 50 Cal.App.2d 272, 276.)  

Having found that Defendants did not have notice of the lawsuit until September 2020 and acted 

diligently in bringing this motion, the Court finds that laches does not bar this motion. 

Next, Defendants must show an equitable ground for setting aside the default and 

default judgment. Here, Defendants argue that they were not served with the summons and 

complaint and that service by publication was improper.  

Service by publication is the last resort. “ ‘If a defendant's address is ascertainable, 

a method of service superior to publication must be employed, because constitutional principles 

of due process of law, as well as the authorizing statute, require that service by publication be 
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utilized only as a last resort.’ [Citation.]” (Board of Trustees of Leland Stanford Junior University 

v. Ham (2013) 216 Cal.App.4th 330, 338.)  

In order to obtain an order to serve by publication, a declaration must shows that 

“the party to be served cannot with reasonable diligence be served in another manner… .” 

(Code Civ. Proc., § 415.50(a).) “ ‘The term “reasonable diligence” takes its meaning from the 

former law: it denotes a thorough, systematic investigation and inquiry conducted in good faith 

by the party or his agent or attorney [Citations]. A number of honest attempts to learn 

defendant's whereabouts or his address by inquiry of relatives, friends, and acquaintances, or of 

his employer, and by investigation of appropriate city and telephone directories, the voters' 

register, and the real and personal property index in the assessor's office, near the defendant's 

last known location, are generally sufficient. These are likely sources of information, and 

consequently must be searched before resorting to service by publication.’ (Cal. Judicial Council 

com., 14 West's Ann. Code Civ. Proc. (1973 ed.) § 415.50, pp. 561-563.)” (Kott v. Superior 

Court (1996) 45 Cal.App.4th 1126, 1137.)  

An insufficient or misleading declaration results in ineffective service and therefore any 

judgment obtained on the basis of such ineffective service is “void and subject to direct or 

collateral attack.” (Olvera v. Olvera (1991) 232 Cal.App.3d 32, 41; see also Transamerica Title 

Ins. Co. v. Hendrix (1995) 34 Cal.App.4th 740, 746.)  

Here, Plaintiff’s attorney submitted a declaration for an order of service by publication. 

That declaration stated that Defendants could not be served at their home in Belmont (1500 6th 

Avenue) as they no longer livered there. (Cox decl. ¶¶4, 6, 7.) The declaration also states 

the attorney discovered an address for a “Gerald Schulba” at Harbor Boulevard, but learned that 

the property was foreclosed. (Cox decl. ¶9.) No additional information is provided related to 

this address. No discussion of the last known employers of either Defendant was provided by 

the attorney.  

Defendants’ evidence shows that Plaintiff knew that Defendant Schulba worked at 

645 Harbor Boulevard as Plaintiff had visited Schulba at work every couple of months. 

(Schulba decl. ¶3.) Plaintiff often called Schulba on the work telephone number. (Schulba decl. 

¶3.) In 2008 and 2009, Schulba worked on cars at 645 Harbor Boulevard nearly every day and 

often answered the work telephone number. (Schulba decl. ¶3.) During 2008 and 2009, Schulba 

was not served at work, did not receive mail or phone calls at work from Plaintiff or Plaintiff’s 

representative. (Schulba decl. ¶3.) Schulba also states that his business license was active from 

1978 to 2010 with the California Bureau of Automotive Repairs and his work address at 645 

Harbor Boulevard was listed with the Bureau. (Schulba decl. ¶5.) Although they were never 

married, the two Defendants have children together and lived together for many years. (Schulba 

decl. ¶2; Constance Hoffman decl. p. 1-2.)  

Neither Plaintiff David Washington nor his attorney in 2009 have not provided a 

declaration in opposition of this motion.  
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Based on the evidence provided, the Court finds that the declaration for service by 

publication was insufficient. Plaintiff knew that Defendant Schulba worked at 645 Harbor 

Boulevard, yet no attempts were made to contact him there. The failure to attempt to contact a 

defendant at his known place of employment does not show reasonable diligence as to 

Defendant Schulba. Similarly, Defendant Schulba should have been contacted as a method of 

locating Constance Hoffman as they had children together and it was likely that Schulba could 

have contact information for Hoffman.   

The Court finds that the order permitting service by publication should not have been 

granted because the evidence now before the Court shows a lack of reasonable diligence by the 

Plaintiff in locating the Defendants. Therefore, service on the Defendants was invalid and the 

default and default judgment are ordered vacated.  

Defendants’ request for judicial notice of the Cox declaration is denied as unnecessary. 

That document is already part of the Court’s file in this case. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN  VS.  FRIENDS OF PINE MEADOW 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY FRIENDS OF PINE MEADOW, et al. 
* TENTATIVE RULING: * 
 
Continued by the moving party to October 27, 2021. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-02371 
CASE NAME: FERNANDES VS. LOZITSKY 
HEARING ON MOTION TO STAY OR DISMISS ACTION 
FILED BY NATALIE LOZITSKY 
* TENTATIVE RULING: * 
 
Continued to August 18, 2021 per joint request by counsel. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00287 
CASE NAME: GANESH PURAM VS. TOLL BROTHERS 
HEARING ON MOTION TO STRIKE PLAINTIFFS' 2nd Amended COMPLAINT 
FILED BY TOLL BROTHERS INC. 
* TENTATIVE RULING: * 
 
 Defendant’s motion to strike is denied.  The Second Amended Complaint was timely 
filed on March 8, 2021, and defendant’s counsel acknowledges receiving service copies of that 
pleading on March 11 (electronically) and March 15 (by mail).  Further, even if there were some 
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minor procedural lapse concerning filing or service, the Court would exercise its discretion to 
consider defendant’s companion demurrer. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00287 
CASE NAME: GANESH PURAM VS. TOLL BROTHERS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY TOLL BROTHERS INC. 
* TENTATIVE RULING: * 
 
 Defendant’s request for judicial notice is granted.  Defendant’s demurrer is sustained 

without leave to amend.  Defendant shall prepare a proposed judgment of dismissal, separate 

from any formal order on the demurrer, and shall submit that proposed judgment to plaintiffs’ 

counsel for approval as to form. 

A. Procedural Grounds. 

Defendant’s demurrer is sustained as to the entire Second Amended Complaint (“SAC”) 

on two fully independent procedural grounds.  The basis for this aspect of the Court’s ruling is 

as follows. 

 A-1. Untabbed Exhibits. 

The voluminous exhibits to the SAC are not tabbed.  This omission flouts the express 

instruction in the Court’s ruling on the original demurrer, heard on May 20, 2020: 

Plaintiffs shall file and serve any amended complaint on or before June 19, 

2020.  All exhibits to any amended complaint shall be properly tabbed.  

(See, Cal. Rules of Court, rule 3.1110, subd. (f).)  The voluminous exhibits to 

the original Complaint were not tabbed, which caused the Court’s staff 

substantial inconvenience. 

This omission also flouts the express instruction in the Court’s ruling on defendant’s more recent 

motion to dismiss, heard on March 3, 2021: 

Finally, both sides are ordered to ensure that exhibits are properly tabbed in all 

future filings.  (See Cal. Rules of Court, rule 3.1110(f); Local Rule 3.42(3).)  

The exhibits to plaintiffs’ opposition memorandum, filed on February 18, 2021, 

and the exhibits to defendant’s reply declaration, filed on February 23, 2021, 

were not tabbed.  Violations of this order may result in an award of monetary 

sanctions, the striking and disregard of noncompliant filings, or both.  

[Emphasis added.] 

The Court notes that if plaintiffs’ counsel had tabbed the exhibits to the SAC, they might have 

noticed that the SAC is missing Exhibit 4, a document that could conceivably have shed at least 

some light on plaintiffs’ still-unintelligible breach of contract theory. 
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 Plaintiffs’ latest failure to tab exhibits is not an isolated example of procedural 

carelessness.  Plaintiffs’ counsel failed to file papers in opposition to defendant’s demurrer to 

the First Amended Complaint, which resulted in that demurrer being sustained by default with 

one last opportunity to amend.  Plaintiffs then failed to timely file the Second Amended 

Complaint, which resulted in defendant’s motion to dismiss.  Plaintiffs also failed to respond to 

defendant’s effort to meet and confer with plaintiffs’ counsel concerning the SAC, pursuant to 

section 430.41 of the Code of Civil Procedure, before defendant brought the current demurrer.  

(Vanlandingham Dec., filed on 5-28-21, ¶¶ 2-4.) 

  A-2. Conditions On Leave to Amend. 

 The Court’s ruling on the original demurrer included the following conditions on leave 

to amend: 

…  In any amended complaint, plaintiffs shall allege the estimated dollar amount 

of any compensatory damages that plaintiffs seek with regard to each purchase 

agreement, and how that dollar amount was calculated.  (See, Code Civ. Proc., 

§ 425.10, subd. (a)(2) [“[i]f the recovery of money or damages is demanded, the 

amount demanded shall be stated”].) 

Plaintiffs did not appear to contest the ruling.  Yet in the opposition to the current demurrer, 

plaintiffs shrug off the conditions imposed by the ruling, as follows: 

Plaintiffs are not aware of any such legal requirement other than Plaintiffs 

needing to allege the minimum amount of legal and equitable damages to trigger 

this Court’s jurisdiction, which Plaintiffs have done in the Second Amended 

Complaint.  This theory fails on the face of the Second Amended Complaint. 

(Opposition, filed on 7-15-21, p. 4:1-4.) 

 The Court’s conditions on leave to amend were not make-work, and the legal authority 

for the conditions was cited to plaintiffs’ counsel.  The purpose of the conditions was to compel 

plaintiffs’ counsel to articulate plaintiffs’ breach contract theory in an intelligible manner; 

allegations identifying the nature and amount of plaintiffs’ damages might have helped identify 

(by implication) the nature of the alleged breach. 

Plaintiffs’ failure to comply with the Court’s conditions on leave to amend constitutes 

the second, fully independent procedural ground for sustaining defendant’s demurrer to the 

entire SAC. 

 B. The First Cause of Action. 

 The First Cause of Action is for breach of contract.  The Court has sustained 

defendants’ demurrer to this cause of action without leave to amend, on two fully independent 

substantive grounds. 

  B-1. The Alleged Breach. 
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 The Court’s ruling on the original demurrer included the following language: 

Plaintiffs do not dispute that the property descriptions in their recorded deeds 

match the property descriptions in their purchase agreements.  This renders 

unintelligible the allegation that plaintiffs’ lots “were not accurately laid out.”  

Plaintiffs are granted leave to amend so that they may allege, with reasonable 

particularity, the nature of the problem with their lots and how this problem has 

caused them injury.  As of now, the Court does not have even a vague sense of 

what plaintiffs are concerned about.  [Emphasis added.] 

The SAC does not cure this pleading defect. 

 Plaintiffs now allege as follows: 

22. In late 2016, after PLAINTIFFS had already closed escrow, completed 

their respective purchases, and took possession of their respective 

properties, they became aware (after receiving supplemental property tax 

bills from Contra Costa County) that the property fence lines in the plot 

map and the actual fence lines on record with the County were not in the 

same position, and not in the positions represented by DEFENDANTS 

during the sales process.  This lead PLAINTIFFS to the conclusion that 

the properties they purchased were not the properties they believed they 

had purchased from DEFENDANTS. 

23. In late 2016, PLAINTIFFS submitted their disputes to TOLL BROTHERS.  

MR. PREM DHOOT, who in his email signature line is identified as the 

Division Vice President for TOLL BROTHERS, initially handled 

PLAINTIFFS’ disputes. 

24. In October 2016, Mr. DHOOT made several visits to PLAINTIFFS’ 

Properties and he exchanged email correspondence with PLAINTIFFS.  

Several emails exchanged between PLAINTIFF PURAM and 

MR. DHOOT are attached as “EXHIBIT 4” and incorporated herein.  

[Bold and underlining in original.] 

The Court finds these allegations unintelligible.  Plaintiffs believe that there is some kind of 

problem with the “property fence lines,” but the following matters remain obscure: 

 What distinction is being drawn between “the property fence lines 
in the plot map” and “the actual fence lines on record with the County”?  
Defendant has already established, through requests for judicial notice, 
that the property descriptions in plaintiffs’ purchase agreements match 
the property descriptions in the deeds recorded with the County 
Recorder’s office.  It is not apparent what other information “on record 
with the County” plaintiffs may be referring to. 
 

 What “supplemental property tax bills” are plaintiffs referring to, and how 
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would such bills put plaintiffs on notice of a physical problem with their 
properties, such as a discrepancy in fence lines? 
 

 How substantial is any discrepancy?  Are the fence lines “not in the same 
position” by a matter of a few inches?  A few feet? 
 

 How has any discrepancy harmed plaintiffs?  Why could any problem with 
the fence lines not be cured through the simple expedient of adjusting the 
fences to their correct positions? 

 

 How does a discrepancy in the fence lines constitute a breach of 
contract?  Plaintiffs do not cite specific contract provisions; rather, they 
rely on “the positions represented by DEFENDANTS during the sales 
process,” which sounds more like a fraud allegation.  This is confusing, 
because plaintiffs no longer allege a fraud theory. 

 
Plaintiffs’ Exhibit 4 might have pointed the Court in the direction of answers to at least 

some of these questions.  However, as noted above, the voluminous untabbed exhibits to the 

SAC do not include an Exhibit 4. 

This failure to allege an intelligible breach of contract theory constitutes the first, 

fully independent substantive ground for sustaining defendant’s demurrer to the First Cause 

of Action. 

  B-2. The Statute of Limitations. 

 The Court’s ruling on the original demurrer included the following language: 

Plaintiffs’ allegation that defendant breached the subject purchase agreements 

“[o]n or about 2015, 2016, 2017, 2018, 2019” is unintelligible, and renders a 

statute of limitations analysis impossible.  (See, Professional Collection 

Consultants v. Lauron (2017) 8 Cal.App.5th 958, 966 [“a cause of action for 

breach of contract accrues on the failure of the promisor to do the thing 

contracted for at the time and in the manner contracted”].)  In any amended 

complaint, plaintiffs shall allege the specific date on which each purchase 

agreement was breached. 

The SAC does not cure this pleading defect.  Rather than alleging the date of breach for each 

purchase agreement, as instructed, plaintiffs allege the date on which defendants refused to 

cure the breaches.  (SAC, ¶¶ 39-40.)  Such allegations do not aid the Court in a statute of 

limitations analysis.  Further, the allegations reference and are based on plaintiffs’ Exhibit 4, 

which as noted above, is not attached to the SAC.  (Ibid.) 

This failure to intelligibly identify a date of breach constitutes the second, fully 

independent substantive ground for sustaining defendant’s demurrer to the First Cause 

of Action. 
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 C. The Second Cause of Action. 

 The Second Cause of Action is for declaratory relief.  The Court has sustained 
defendant’s demurrer to this cause of action without leave to amend, on the same grounds 
stated above.  Further, this cause of action is superfluous, in light of plaintiffs’ First Cause of 
Action.  (See, Code Civ. Proc., § 1061; Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323-
324 [no need for declaratory relief when issues raised “were fully engaged by other causes of 
action”].  See also, General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 470.) 

 

  

 6.  TIME:  9:00   CASE#: MSC19-02061 
CASE NAME: RETAIL CAPITAL VS. CISCO MEDICA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RETAIL CAPITAL LLC 
* TENTATIVE RULING: * 
 
 Plaintiff Retail Capital LLC’s motion for summary judgment is granted.  Plaintiff 

has established it is entitled to summary judgment, as a matter of law on its causes of action 

for Breach of Contract, Money Advanced, Account Stated, Open Book, and Breach of 

Personal Guaranty.    

Background 

 On or about September 6, 2018, Defendant Cisco Medical Corp. entered into a Business 

Loan Agreement with Plaintiff Retail Capital, LLC.  Defendant Mohamed Baz, president of Cisco 

Medical, signed the Agreement on behalf of Cisco Medical.  Defendant Mohamed Baz executed 

in writing a Personal Guaranty for the loan of $43.200.  Defendant Cisco Medical became 

obligated to make daily payments of $206.94 until the sum of $59,184.00 was paid.  Plaintiff 

alleges Defendant defaulted on the loan on or about July 20, 2019.  Demand was made, but 

Defendants have remitted no part of the sum due. Plaintiff alleges the accelerated balance, 

including late fees, amounts to $34,022.27.   

Motion 

  Pursuant to Code of Civil Procedure § 437c, Plaintiff Retail Capital LLC moves for 

summary judgment against Defendants Mohamed Baz and Cisco Medical Corp. on the ground 

no material issues of fact exists as to Plaintiff’s Complaint and that judgment should be entered 

in favor of Plaintiff, as a matter of law. Default was entered against Defendant Cisco Medical 

Corp. on December 14, 2020. 

 Standard on Summary Judgment Motion 

 CCP § 437c(a) provides in part, “A party may move for summary judgment in an action 

or proceeding if it is contended that the action has no merit or that there is no defense to the 

action or proceeding.”  CCP § 437c(c) provides,  “The motion for summary judgment shall be 

granted if all the papers submitted show that there is no triable issue as to any material fact and 
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that the moving party is entitled to a judgment as a matter of law.”  “[F]rom commencement to 

conclusion, the party moving for summary judgment bears the burden of persuasion that there is 

no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 

v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  

 Here, Plaintiff is the moving party and has the burden of production and the burden of 
persuasion that there is no triable issue of material fact.  CCP §437c(p) provides: 
 

For purposes of motions for summary judgment and summary adjudication: 

A plaintiff or cross-complainant has met his or her burden of showing that there is 
no defense to a cause of action if that party has proved each element of the 
cause of action entitling the party to judgment on that cause of action. Once the 
plaintiff or cross-complainant has met that burden, the burden shifts to the 
defendant or cross-defendant to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.   

The court shall consider all of the evidence set forth in the papers, except the evidence to which 

objections have been made and sustained by the court, and all inferences reasonably deducible 

from the evidence. (Code Civ. Proc., § 437c(c).)  The court strictly construes the evidence of the 

moving party and liberally construes that of the opposing party.  “[A]ny doubts as to the propriety 

of granting the motion should be resolved in favor of the party opposing the motion.”  (Zavala v. 

Arce (1997) 58 Cal.App.4th 915, 925-926.)   

Plaintiff’s Initial Burden 

 Plaintiff has an initial burden of production to make a prima facie showing of the 

nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 850.)  “All that the plaintiff need do is to ‘prove[] each element of the cause of 

action.’ (Code Civ. Proc., § 437c, subd. (o)(1).)” (Aguilar v. Atlantic Richfield Co. (2001) 25 

Cal.4th 826, 853.)  Summary judgment law in this state no longer requires 

a plaintiff moving for summary judgment to disprove any defenses.  (Ibid at p. 853.) 

  “The elements of a cause of action for breach of contract are ‘(1) the contract, (2) 

plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 

resulting damages to plaintiff.’ [Citation.]”  (Tribeca Companies, LLC v. First American Title Ins. 

Co. (2015) 239 Cal.App.4th 1088, 1109.) Plaintiff has presented evidence establishing the prima 

facie case against Defendants. 

 Here, the Declaration of Paul Lamas, Vice-President of Retail Capital LLC, who has 

custody and control of the business records of Retail Capital, establishes there are no triable 

issues as to any elements of the causes of action.  Lamas’ declaration establishes that Plaintiff 

and Cisco entered into a written Business Loan Agreement on September 6, 2018.  (UMF No.1; 

Lamas Decl., ¶ 8.)   The evidence establishes Plaintiff’s performance.  Plaintiff delivered the 

sum of $43,200 to Defendant.  (UMF No. 2; Lamas Decl., ¶ 8.) Defendant Cisco breached the 

contract by failing to make the payment due on or about July 20, 2019. Demand was made and 

Defendants made no further payments.  (UMF. 3; Lamas Decl., ¶¶ 9, 11) Plaintiff has been 
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damaged in the amount of the unpaid installments of $30,846.91 and late fees of $3,175.36.  

(UMF No. 4; Lamas Decl., ¶10.)   

 To induce Plaintiff to advance the sums, Defendant Mohamed Baz, individually and as 

CEO of Cisco, executed a Personal Guaranty.  (Exhibit 1 to Decl. of Lamas.) Demand was 

made upon Baz, but he has refused to pay the debt of Cisco, thereby breaching the Personal 

Guaranty.  (UMF No. 8; Lamas Decl., ¶18.) The Guaranty provides for the recovery of 

reasonable attorney’s fees. (Lamas Decl., 19.) Plaintiff seeks total judgment in the amount of 

$38,267.22.   

 Plaintiff has produced admissible evidence on each element of the causes of action 

asserted in the complaint.  Plaintiff has carried its initial burden of production. The burden 

shifted to the opposing party to make a prima facie showing of the existence of a genuine issue 

of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.)  Defendants have 

failed to meet their burden of raising a triable issue of fact.  In fact, Defendants failed to respond 

to motion for summary judgement and being given sufficient notice of the motion.  According to 

the Proof of Service, Defendants were serviced by Federal Express on April 21, 2021.  As 

Defendants failed to raise a triable issue of fact, the moving party has meet its burden of 

persuasion as well. The motion for summary judgment is therefore granted.  

 

  

 7.  TIME:  9:00   CASE#: MSC20-00697 
CASE NAME: REDDING VS. BOGUESS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY REDDING NORTH SENIOR LIVING LLC 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel responses to form interrogatories and for sanctions is granted.  
 
Defense counsel repeatedly represented that they would provide responses. Counsel’s initial 
promise was to provide responses on March 31, 2021, then April 7, then April 8. Plaintiffs filed 
the motion on April 28. Defendant finally provided responses on May 18 and a verification on 
May 19.  
 
Defendant argues that sanctions are not warranted because he initially failed to respond when 
he was self-represented. The opposition fails to address counsel’s repeated failure to provide 
the promised responses. Since a motion was required to generate the responses, sanctions 
against defense counsel in the amount of $1,185 are ordered. 
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 8.  TIME:  9:00   CASE#: MSC20-00697 
CASE NAME: REDDING VS. BOGUESS 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF DISCOVERY OBJECTIONS 
FILED BY BRIAN C. BOGUESS 
* TENTATIVE RULING: * 
 
Defendant Boguess’s motion for relief from waiver of discovery objections is granted in part and 
denied in part. 
 
Defendant in pro per timely responded to special interrogatories, document demands and 
requests for admissions. Plaintiffs maintained that the responses applied only to the defendant 
company in bankruptcy, Nuance, and that defendant Boguess had waived his objections. 
Defendant secured counsel in February of 2021. Defense counsel promised to provide 
responses to the outstanding discovery by March 31. Defendant served substantially code 
compliant responses on April 8. 
 
The court finds that defendant’s errors and/or delays while self-represented to be excusable. 
It is more difficult to excuse defense counsel’s delay from March 31 to April 8, particularly since 
defense counsel refuses to address it. However, the court is reluctant to punish the client for 
counsel’s failures and a one week delay in providing the responses is not significant. 
Accordingly, the court grants relief from waiver of objections with respect to the special 
interrogatories, document demands and requests for admissions.  
 
The court cannot grant relief from waiver of the objections to the form interrogatories. There is 
simply no evidence attempting to justify counsel’s delay in providing the responses. Similarly, 
defense counsel has not asked to amend the answers to the requests for admissions so the 
issue is not addressed. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-01607 
CASE NAME: OLIVERI LAW LLP VS DIVA SEDDIC 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SEDDICK 
FILED BY LAW OFFICES OF MATTHEW M. OLIVERI, OLIVERI LAW LLP 
* TENTATIVE RULING: * 
 

Cross-Defendants Oliveri Law, LLP and Law Offices of Matthew M. Oliveri’s demurrer 

to the cross-complaint is overruled as to cause of action 2 and sustained with leave to amend 

as to causes of action 1 and 3. It is sustained as to cause of action 4. Seddick may file and 

serve an amended cross-complaint no later than August 25, 2021. If Seddick does not file an 

amended cross-complaint by August 25, 2021 then Cross-Defendants shall file and serve their 

answer by September 8, 2021.  

The Case Management Conference scheduled for August 19, 2021 is continued to 

September 30, 2021.  
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Seddick filed a cross-complaint against the Plaintiffs / Cross-Defendants Oliveri Law, 

LLP and Law Offices of Matthew M. Oliveri for (1) professional negligence (legal malpractice), 

(2) breach of contract, (3) breach of fiduciary duty and (4) intentional infliction of emotional 

distress. Cross-Defendants demurred to each cause of action based on the failure to state a 

cause of action.   

The opposition to the demurrer raises several procedural issues that need to be 

addressed before reaching the merits of the demurrer. Since the procedural issues did not 

prevent Seddick from addressing the merits of the demurrer, the Court has also addressed the 

merits of the demurrer.  

Service of Papers 

This demurrer and related papers were filed on May 17, 2021. The proof of service 

shows that the papers were not served on Seddick in May. Instead, the papers were mailed to 

Seddick on June 28, 2021. The demurrer and related papers must be served at least 16 court 

days before the hearing plus five calendar days for service by mail. (Code of Civil Procedure 

§ 1005.) Here, the demurrer and related papers were timely served according to the proof of 

service. That being said, the Court is troubled by the long delay between filing and service of the 

demurrer and counsel’s failure to respond to Seddick’s request for copies of the papers once 

she discovered that a demurrer had been filed. Due to the failure to serve the demurrer for over 

one month and the failure to promptly send copies of the demurrer to Seddick when requested, 

Seddick came to Court to obtain a copy of the demurrer and related papers. It is unclear if the 

delay in service was intentional or unintentional.  

The Court will excuse this service issue as Seddick was timely served. Going forward, 

however, the Court expects all parties in this case to promptly serve all papers filed with the 

Court. A small delay between filing and service is often acceptable due to the desire to serve 

papers with the hearing date on time, but a month long delay in service is not reasonable.   

Meet and Confer 

Code of Civil Procedure section 430.41 requires the parties to meet and confer before a 

demurrer can be filed.  

Matthew Oliveri declares that he made several attempts to speak with Seddick regarding 

the cross-complaint. The last attempt was an email sent to Seddick on April 17, 2021. Oliveri 

emailed Seddick requesting times to meet and confer after receiving a copy of the cross-

complaint. Oliveri declares that Seddick never responded to that email and refused to engage in 

a meet and confer process. (Oliveri Declaration.)  

Seddick declares that she made several attempts to meet and confer with Oliveri by 

sending four separate emails. These emails requested a meet and confer by “letter format” 

because Seddick, a non-attorney, wanted additional time to consider the legal points raised by 
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the Cross-Defendants. According to Seddick, Oliveri never responded to these emails. In 

addition, Oliveri’s April 17 email does not provide any substantive discussion of the cross-

complaint, but only sought to schedule a meet and confer by telephone or Zoom. (Seddick 

Declaration and exhibits.)   

The Court finds that the meet and confer effort here was not compliant with section 

430.41. When a party is unreachable by telephone, the demurring party should still send a 

written letter explaining the substantive reasons for the demurrer. That was not done here. 

There is also a question about whether Oliveri received Seddick’s emails and failed to respond. 

That being said, the failure to properly meet and confer is not a basis to overrule a demurrer. 

(Code of Civil Procedure §430.41(a)(4).)  

In the future, the parties in this case are excused from meeting and conferring for a 

demurrer or motion to strike in person or by telephone. Instead, the parties shall meet and 

confer in written format (letter or email) and must otherwise comply with section 430.41.  

Merits of the Demurrer 

 “In reviewing the sufficiency of a complaint against a general demurrer, we are guided 

by long-settled rules.  ‘We treat the demurrer as admitting all material facts properly pleaded, 

but not contentions, deductions or conclusions of fact or law. [Citation.] We also consider 

matters which may be judicially noticed.’ [Citation.]” (Blank v. Kirwan (1985) 39 Cal. 3d 311, 

318.)  

Professional Negligence / Legal Malpractice (C/A 1) 

Cross-Defendants argue that this claim is barred by the applicable statute of limitations 

and barred because Seddick “cannot prove the elements” of the claim.  

Cross-Defendants’ argument that Seddick “cannot prove the elements” of the claim 

is really an argument that the facts alleged do not support a valid cause of action. Here, 

Cross-Defendants argue that Seddick was not harmed by Oliveri’s representation because 

Seddick voluntarily signed the stipulation to terminate her parental rights in 2017. 

The allegations here include that Cross-Defendants’ representation of Seddick, including 

alleged pressure to sign the stipulation, was the cause of Seddick giving away her parental 

rights. Based on these allegations, Seddick has alleged harm caused by the attorney’s 

representation and thus, a claim for legal malpractice. In order to pursue this claim, however, 

the claim must have been timely filed. 

“The limitations period, the period in which a plaintiff must bring suit or be barred, runs 

from the moment a claim accrues. [Citations.] Traditionally at common law, a ‘cause of action 

accrues “when [it] is complete with all of its elements”—those elements being wrongdoing, 

harm, and causation.’ [Citations.] This is the ‘last element’ accrual rule: ordinarily, the statute of 
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limitations runs from ‘the occurrence of the last element essential to the cause of action.’ 

[Citations.]”  (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191-1192.)  

There are a couple of doctrines that delay the running of a statute of limitations, 

including the discovery rule. “[T]he discovery rule, where applicable, ‘postpones accrual of a 

cause of action until the plaintiff discovers, or has reason to discover, the cause of action.’ 

[Citations.]” (Ibid.)   

Legal malpractice claims must be brought within four years of the alleged malpractice or 

within one year of discovery the alleged malpractice. (Code Civ. Proc., § 340.6(a).) “ ‘[T]he one-

year period is triggered by the client’s discovery of “the facts constituting the wrongful act or 

omission,” not by his discovery that such facts constitute professional negligence, i.e., by 

discovery that a particular legal theory is applicable based on the known facts. “It is irrelevant 

that the plaintiff is ignorant of his legal remedy or the legal theories underlying his cause of 

action.” ’ [Citation.]” (Village Nurseries v. Greenbaum (2002) 101 Cal.App.4th 26, 42-43.) 

Here, it is alleged that Seddick was compelled to sign a Stipulation and Order in the 

family law matter on April 25, 2017. (Cross-Comp. ¶73 and ex. G.) Seddick’s claims for 

malpractice relate to this stipulation and to Cross-Defendants’ work on the family law matter, 

which occurred prior to the signing of the stipulation. Thus, the facts alleged in the cross-

complaint show that the one year statute of limitations began to run in April 2017.  

Sometimes a claim for legal malpractice can be tolled while the attorney continues to 

represent the client. Here, however, Cross-Defendants filed a Notice of Withdrawal of as 

counsel in the family law case on April 27, 2017. (Cross-Comp. ¶76.) After April 27, 2017, 

Seddick “never received another call, text or any mail, invoices, letters, notices, etc., from Oliveri 

Law.” (Cross-Comp. ¶77.) Based on these allegations, it is clear that Cross-Defendants’ 

representation of Seddick ended in or around April 2017.  

The demurrer to the legal malpractice claim is sustained. Seddick has requested leave to 

amend and this is the first demurrer to the cross-complaint. Therefore, Seddick is given leave to 

amend to allege facts showing that the statute of limitations does not bar this claim.   

Breach of Contract (C/A 2) 

Cross-Defendants argue that the breach of contract claim is time barred and that 

Seddick has not alleged a valid breach of contract claim.  

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and 

(4) the resulting damages to the plaintiff. [Citation.]” (Oasis West Realty, LLC v. Goldman (2011) 

51 Cal.4th 811, 821.)  
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Cross-Defendants also argue that there is no breach of contract claim here because it 

was Seddick, not Oliveri, who breached the agreement. Seddick alleges that in 2016 and 2017, 

Cross-Defendants agreed that she would not owe any additional attorney fees. (Cross-Comp. 

¶¶121, 122.) These allegations are either an oral modifications of the fee agreement or a 

separate oral contract. Cross-Defendants then attempted to collect additional fees from Seddick 

in 2020. (Cross-Comp. ¶¶78-80.) Thus, Cross-Defendants’ actions to collect additional fees from 

Seddick constitutes a breach of a contract.  

Cross-Defendants also argue that the breach of contract claim is barred by the 

applicable statute of limitations. The breach of contract claim includes allegations that in 

November 2016 and April 2017, Cross-Defendants agreed that Seddick no longer owed any 

attorney fees. (Cross-Comp. ¶121, 122.) Although not entirely clear, it appears that Seddick was 

unaware of Cross-Defendants’ breach until November 2020. She filed this cross-complaint in 

March 2021, which is well within the one year statute of limitations. In addition, the claim would 

have been tolled upon the filing of the complaint. (See, ZF Micro Devices, Inc. v. TAT Capital 

Partners, Ltd. (2016) 5 Cal.App.5th 69, 92.) Thus, the breach of contract claim is timely and the 

demurrer is overruled.  

There are other facts alleged in the breach of contract claim that are likely time barred, 

but it is not clear that claims for excessive billing or the failing to send monthly invoices would be 

time barred. In general, “section 340.6(a) applies to a claim when the merits of the claim will 

necessarily depend on proof that an attorney violated a professional obligation—that is, an 

obligation the attorney has by virtue of being an attorney—in the course of providing 

professional services.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1226.) The parties did not 

provide any legal authority or discussion about whether the failure to send invoices and claims 

of excessive billing would be covered by the one year statute of limitations in section 340.6 or 

the four year statute of limitations for breach of a written contract. The Court need not decide 

this issue now since there is a claim for breach of contract alleged, however, this issue may 

need to be addressed by the parties in the future.  

Fiduciary Duty (C/A 3) 

Cross-Defendants argue that the statute of limitations for this claim has expired. The 

breach of fiduciary duty claim here arises from the legal malpractice claim. (Cross-Complaint 

¶¶128-133.) It therefore has the same statute of limitations as the legal malpractice claim. (See, 

e.g. Quintilliani v. Mannerino (1998) 62 Cal.App.4th 54, 68 [“Since most claims for breach of 

fiduciary obligations can be restated as a claim for attorney malpractice, and since the fiduciary 

obligations here arose out of the attorney-client relationship, we find that section 340.6 applies 

to such claims.”].) As discussed above, the statute of limitations for claims based on legal 

malpractice has expired. Therefore, the demurrer to this claim is sustained with leave to amend.  

IIED (C/A 4) 
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Seddick states in her opposition that she would like the Court to dismiss this claim 

without prejudice. The proper method for dismissing a claim is to file a request for dismissal and 

identify the particular claim being dismissed. That being said, based on Seddick’s opposition, 

the demurrer to the IIED is sustained without leave to amend at this time, but without prejudice 

to Seddick bringing a request to add the cause of action to the cross-complaint if such request is 

legally appropriate.  

Other Matters  

The declaration of Matthew Oliveri addressing the meet and confer requirements for a 

demurrer was considered by this Court for the purpose of determining compliance with section 

430.40. The second declaration of Matthew Oliveri addressing a number of factual issues was 

improper on demurrer and was not considered by the Court. 

In addition, the exhibits attached to the memorandum in support of the demurrer were 

not considered by the Court as there was no request for judicial notice made as to those 

documents. Cross-Defendants’ request for judicial notice is denied as no documents were 

attached to the request and no effort was made to have the family law case file brought to this 

Court for the hearing. (See, Evid. Code 453(b); California Rule of Court, Rule 3.1306(c); see 

also, CREED-21 v. City of San Diego (2015) 234 Cal.App.4th 488, 521.)  

Finally, both sides failed to provide tabs for all exhibits as required by California Rules of 

Court, Rule 3.1110 and Local Rule 3.42. 

 

  

10.  TIME:  9:00   CASE#: MSC20-01891 
CASE NAME: DUENAS VS. TREG CONCORD 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY CASE 
FILED BY TREG CONCORD OP CO DIRECTOR LP, OASIS OUTSOURCING, INC. 
* TENTATIVE RULING: * 
 
 Defendants’ motion to compel arbitration is granted.  This action is stayed pending 
the outcome of arbitration. 
 
 A. Arbitration Agreement. 
 
 Plaintiff’s argument that defendants have failed to establish the existence of an 
arbitration agreement lacks merit.  Plaintiff alleges as follows in her Complaint: 
 

11. In or around September 2006, Plaintiff was hired by Defendant OASIS, 
an outsourcing agency, specifically to work for Defendant TREG CONCORD 
at its assisted living facility … 
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Defendant TreVista’s executive director, in turn, adequately authenticates the written agreement 
governing this three-party relationship.  (Thames Dec., ¶¶ 3-6, and Exh. “A”.)  Plaintiff 
acknowledges signing the agreement, and does not dispute that the arbitration clause within the 
agreement covers the claims that are the subject of plaintiff’s Complaint.  (Duenas Dec., ¶ 2.) 
 
 B. Unconscionability. 
 
 Plaintiff must establish both procedural and substantive unconscionability in order for 
unconscionability to serve as a defense to arbitration.  (See, Sanchez v. Valencia Holding Co., 
LLC (2015) 61 Cal.4th 899, 910.)  The Court finds that plaintiff has failed to demonstrate 
substantive unconscionability. 
 
 The parties’ arbitration agreement provides that arbitration will be conducted “under the 
rules of a neutral arbitration service.”  (Thames Dec., Exh. “A”.)  Many arbitration services have 
rules specifically designed for the arbitration of employment disputes, such as the American 
Arbitration Association’s “Employment Arbitration Rules and Mediation Procedures.”  Plaintiff 
has failed to demonstrate that arbitrating pursuant to such rules would be substantively 
unconscionable.  If the parties are unable to agree on which arbitration service to use, the Court 
will appoint a service whose rules comply with applicable law.  (See, Code Civ. Proc., § 1281.6.) 

 

  

11.  TIME:  9:00   CASE#: MSC20-01935 
CASE NAME: ELLCESSOR VS. CAMPOS VINEYARDS 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF OBJECTIONS CCP 2030.290(a) 
FILED BY CAMPOS VINEYARDS, LLC 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for relief from waiver of objections is granted. 

 

  

12.  TIME:  9:00   CASE#: MSC20-02185 
CASE NAME: CLUTE VS. ILER 
HEARING ON MOTION FOR PROTECTIVE ORDER OR TO CONSOLIDATE ACTIONS 
FILED BY TOD MCMICHAEL 
* TENTATIVE RULING: * 
 
Mr. McMichael’s motion to consolidate the small claims case (C21-0213) into this action is 
granted. 
 
Third-party witness Mr. McMichael contends he was not served with a deposition subpoena 
reflecting the proposed date of the deposition. Instead, Mr. McMichael only received the 
deposition attachment regarding documents to be produced. When Mr. McMichael learned that 
he had failed to appear at the deposition, he hired counsel. Counsel for both parties have now 
agreed to cooperate in setting a mutually agreeable date for the deposition of Mr. McMichael. 
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In the meantime, plaintiff in pro per served Mr. McMichael in small claims court seeking $10,000 
and a penalty pursuant to CCP 1992. Clearly, any discovery sanctions related to the failure to 
appear for deposition in this action should have been pursued in this case and not in a collateral 
small claims action. See Crawford v. JPMorgan Chase Bank (2015) 242 Cal.App.4th 1265, 1272. 
Following Crawford, the court hereby consolidates the small claims action into this case.  
 
If plaintiff’s counsel wishes to pursue the matter raised in the small claims case, he should file a 
motion with this Court within the next 30 days. Alternatively, counsel shall dismiss the small 
claims case as well as Mr. McMichael. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00961 
CASE NAME: WILLIAMS VS. CAPITAL BENEFIT 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS COMPLAINT 
FILED BY CAPITAL BENEFIT, INC. 
* TENTATIVE RULING: * 
 
Continued by the moving party to August 25, 2021. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00961 
CASE NAME: WILLIAMS VS. CAPITAL BENEFIT 
HEARING ON DEMURRER TO COMPLAINT of WILLIAMS 
FILED BY CAPITAL BENEFIT, INC. 
* TENTATIVE RULING: * 
 
Continued by the moving party to August 25, 2021. 
 

  

15.  TIME:  9:00   CASE#: MSN21-1015 
CASE NAME: CLAIM OF ANDREW TIEN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
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16.  TIME:  9:00   CASE#: MSC20-01991 
CASE NAME: BMO HARRIS BANK VS. PSS TRUCKING 
HEARING ON APPLICATION FOR OSC RE CONTEMPT 
FILED BY BMO HARRIS BANK N.A. 
* TENTATIVE RULING: * 
 
The court is prepared to issue an OSC re contempt against Parmvir Sidhu. Plaintiff’s counsel is 
directed to appear tomorrow (CourtCall is ok) to discuss the proper form of the order. Counsel is 
asked to review the OSC re contempt form used in family law (FL-410) as a starting point. 

 

 


